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TIPPERARY COUNTY COUNCIL 
 

Application for Declaration under Section 5 

 
Planning & Development Act 2000, as amended 
Planning& Development Regulations 2001, as amended  

_____________________________________________________________ 
 
Planning Ref.:  S5/24/141   
 
Applicant: Vantage Towers 
 
Development Address: Cathaganstown, Killenaule, Thurles, Co Tipperary 
 
Proposed Development: Construction of a 12.05 mtr high lattice structure carrying antennas 

resulting in a total height of 13.25 metres and remove an existing 
13.25 metre high lattice structure carrying six antennas and six 
dishes.  A new cabinet to be installed.   

______________________________________________________________ 
 
1. GENERAL 
On the 21st of November 2024 a request was made for a declaration under Section 5 of the 
Planning and Development Act, 2000 as amended as to whether the following is “development” 
and “exempt development”: 
 

- Construction of a 12.05 metre high lattice structure carrying antennas resulting in 
a total height of 13.25 metres and remove an existing 13.25 metre high lattice 
structure carrying six antennas and six dishes.  A new cabinet to be installed. The 
existing six antennas and dishes will be relocated to the new tower. The larger 
antenna dimension is 2099mm x 369mm x 226mm. The largest dishes have a 
diameter of 0.6m.  
 

2. STATUTORY PROVISION 

 
The following statutory provisions are relevant to this referral case; 
 
Section 3 (1) of the Planning and Development Act 2000, as amended, states as follows:- 
 
“In this Act, ’development’ means, except where the context otherwise requires, the carrying out 
of works on, in, over or under land or the making of any material change in the use of any 
structures or other land.” 
 
Section 2(1) of the Planning and Development Act, 2000, as amended, defines “works” as:- 
 
“works” includes any act or operation of construction, excavation, demolition, extension, 
alteration, repair or renewal and, in relation to a protected structure or proposed protected 
structure, includes any act or operation involving the application or removal of plaster, paint, 
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a structure. 
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Article 6 of the Planning and Development Regulations 2001, as amended states: 
 
Exempted Development. 
6. (1)  Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 

shall be exempted development for the purposes of the Act, provided that such 
development complies with the conditions and limitations specified in column 2 of the said 
Part 1 opposite the mention of that class in the said column 1. 

 
Schedule 2, Part 1 ‘Exempted Development - General:  

 
Class 31 of Part 1 of Schedule 2 of the Planning and Development Regulations 2001 considers 
the following works to be exempted development subject to the conditions and limitations set out 
below; 

 
The carrying out by a statutory undertaker authorised to provide a telecommunications service of 
development consisting of the provision of— 
 
(f)   cabinets forming part of a telecommunications system, 

 
Conditions and Limitations 
The volume above the ground-level of any such cabinet shall not exceed 2 cubic metres measured 
externally. 
 
(j)  an antenna support structure in place of an existing antenna support structure, 
 
Conditions and Limitations 
1. The replaced structure shall be removed no later than 4 weeks following its decommissioning. 
 
2. Where, for reasons of the integrity of the network or other operational reasons, the structure to 
be replaced remains in use during the construction of the replacement structure, the replacement 
structure shall be located as near as possible to the existing structure having regard to 
construction activity and safety requirements and, in any case, no replacement structure shall be 
located more than 20 metres from the replaced structure (measured from the base). 
 
3. (a) The height of the replacement structure shall not exceed the height of the replaced structure. 
 
(b)(i) Subject to sub-paragraph (ii), the width of the replacement structure shall not exceed the 
width of the replaced structure. 
 
(ii) Where the replaced structure was 2 metres or less in width, the width of the replacement 
structure may not be more than twice the width of the replaced structure, all measurements to be 
taken at the widest point. 
 
(c) Where the replaced structure did not incorporate an antenna platform, the replacement shall 
not incorporate such a platform. 
 
4.(a) Subject to sub-paragraph (b) and (c), the antennae to be attached to the replacement 
structure shall not exceed the number of antennae on the replaced structure. 
 
(b) For structures under 15m in height, an additional 12 antennae for mobile telephony may be 
attached to the replacement structure, of which not more than 8 of the additional 12 shall be of 
the dish type (whether shielded or not). 
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(c) For structures of 15 metres or over in height, an additional 18 antennae for mobile telephony  
may be attached to the replacement structure, of which not more than 12 of the additional 18 
antennae shall be of the dish type (whether shielded or not). 
 
5. (a) The dimensions of any additional antenna for mobile telephony shall not exceed the greatest 
length, width or depth of any antenna for mobile telephony of corresponding type on the replaced 
structure. 
 
(b) In any other case, the dimensions of any antenna provided shall not exceed: 
 
(i) in the case of any panel type antenna, 3 metres in length × 0.6 metres in width × 0.2 metres in 
depth, 
 
(ii) in the case of any co-linear type antenna, 5 metres in length × 0.1 metres in diameter, and 
 
(iii) in the case of any dish type antenna (whether shielded or not), 1.8 metres in diameter. 
 
6. The replacement of an antenna support structure together with any replaced or additional 
antenna shall not result in the field strength of the non-ionising radiation emissions from the radio 
installations on the site exceeding the limits specified by the Commission for Communications 
Regulation. 
 
Article 9 (1) (a) of the Planning and Development Regulations 2001, as amended sets out the 
instances where development, to which Article 6 relates, shall not be exempted development for 
the purposes of the Act.   
 
Of note is Art 9(1)(a)(viii), which states that works are not exempt if they consist of or comprise 
the extension, alteration, repair or renewal of an unauthorised structure or a structure the use of 
which is an unauthorised use.    
 
3. ASSESSMENT 

 
a. Site Location  

The site is unusual in that it forms part of the amenity space of a residential property in a rural 
area c. 2.1 kms to the south west of the village of Killenaule.  There is a notable cluster of one 
off residential development at this location.   
 

b. Relevant Planning History  
On site 
P37223  – Dwelling (outline permission) – granted to Robert Hall 
 
P37325 – dwelling - granted to Robert Hall 
 
97/486 - recording studio – granted to Robert Hall 
 
03/582 - to retain a radio mast with existing antennae – granted to Robert Hall 
 
04/60 - additional antennae to an existing radio mast - granted to Robert Hall 
 
04/894 - replace existing permitted mast with a more robust mast of similar design and 
construction and to re-erect the existing permitted antennae - granted to Robert Hall 
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04/1177 -  to replace existing permitted mast with a more robust mast 13m high of similar 
design and construction and re-erect the existing permitted antennae on site – granted to Robert 
Hall. Condition No. 2 attached to this grant of permission required as follows;  
 

 
 
Condition No. 12 pertained to development contributions and I note that development 
contributions were paid under same. 
 
09/605 - retain a lattice type telecommunications structure circa 13m in height with 6 no. hyperlink 
reflector grid broadband antennae, 1 no. eclipse E300 drum broadband antenna, 1 no. hyperlink 
omnidirectional broadband antenna, 3 no. kathrein panel antennae, 1 no. andrew microwave 
drum antenna, 1 no. connection box, 1 no. cable carrier tray from house to mast – withdrawn 
 

 
Figure 1 Mast to be retained under 09/605 
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ENF 215/09 – Telecommunications mast – non compliance with 04/1177 – Case closed as it was 
determined that there was an exemption which the development may fall under and the developer 
had a licence to operate the facility. Accordingly, it was considered that enforcement action could 
not be pursued.   
 
(Class 29 (f) of the 1994 Regulations - The carrying out, by Bord Telecom Éireann — The Irish 
Telecommunications Board, or by any person to whom a licence under section 111 of the Postal 
and Telecommunications Services Act, 1983 has been granted, of development consisting of the 
provision of— (f) antenna support structures, The height of any such structure shall not— ( a ) if 
constructed or erected on the ground, exceed 15 metres, ( b ) if constructed or erected on the 
roof a building, exceed 7 metres above the roof). 
 
Adjacent 
99/1461 – Dwelling and septic tank - granted 
Figure 2 Planning history 

 
 

c. Assessment  
 
A) “Is or is not Development” 
It is considered that the above listed proposal constitutes “works” as understood by the Planning 
and Development Act 2000, as amended. The above listed proposals therefore constitute 
“development” within the meaning of the Planning and Development Act 2000, as amended.  
 
B)  “Is or is not Exempted Development”  
 
The works proposed comprise of the construction of a 12.05 meter high lattice structure carrying 
antennas resulting in a total height of 13.25 metres and remove an existing 13.25 metre high 
lattice structure carrying six antennas and six dishes.  A new cabinet to be installed 
 
As set out above, the planning and enforcement history on the subject site is complicated.  
Permission was granted for a bungalow on site under P37325 following a grant of outline 
permission (P372233).  A recording studio was permitted on site under 97/486.  Subsequent 
permissions relating to the provision of a mast on site (03/582 - to retain a radio mast with existing 
antennae and 04/60 - additional antennae to an existing radio mast) were then granted.   
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Under 04/1177 permission was granted to replace the existing permitted mast with a more robust 
mast 13m high and to re-erect the existing permitted antennae on site.  Of note is condition 2 of 
this permission which limited the time of the permission to 5 years, with the date tied to 03/582 
(permission expired on 04/11/08).   
 
Figure 3 Condition 2 of 04/1177 

 
 
It is noted that the developer clearly acted on foot of and implemented this permission and 
development contributions were paid under same.  
 
In July 2009, enforcement proceedings (EENF 215/09) were instigated in respect of the non 
compliance with conditions associated with 04/1177 (including condition 2). 
 
A retention application was lodged under Pl. Ref. No. 09/605.  A further information request was 
issued but in response the developer advised that he had been advised that the mast availed of 
an exemption and was immune from Enforcement Proceedings.  The application advised that he 
considered it unnecessary to proceed with the application. The application was subsequently 
deemed to be withdrawn. 
 
A review of the Enforcement file notes that the case was closed as it was determined that there 
was an exemption (Class 29(f) of the Planning and Development Regulations 1994) which the 
development may fall under and the developer had a licence to operate the facility. Accordingly, 
it was considered that enforcement action could not be pursued. It should be noted that a 
Declaration was not issued in respect of same and it is considered that the developer clearly 
implemented Pl. Ref. No. 041177.    
 
Under this Declaration, it is proposed to replace the mast on site with a new mast.  As set out 
above, there is an exemption for such works provided for under Class 31 (j) of the Planning and 
Development Regulations 2001 (as amended).  However, the restrictions on exempted 
development as set out under Article 9 of the Planning and Development Regulations are noted.  
Under Art 9(1)(a)(viii), works are not exempt if they consist of or comprise the extension, 
alteration, repair or renewal of an unauthorised structure or a structure the use of which is an 
unauthorised use. 
 
In order to avail of the exemption provided for under Class 31(j), the Planning Authority needs to 
be satisfied that the mast to be replace is authorised.    
 
As set out above, there is some ambiguity in respect of the planning status of the mast to be 
replaced.  Planning permission was granted for the mast on site under 04/1177.  This was a 
temporary permission with the mast to be removed by the 4th of November 2008.   When the mast 
was not removed, enforcement proceedings were instigated and a retention application lodged.  
 
The retention application was withdrawn prior to a decision issuing by the Planning Authority as 
the applicant did not formally reply to a Request for Further Information (informal response as 
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outlined above received on 26th of July 2010 and stated that further information request was 
unreasonable and that works were exempt under Class 29 F of the 1994 Planning and 
Development Regulation.   
 
It should be noted that under Class 10 of the 1994 Planning and Development Regulations, 
development to which article 9 relates shall not be exempted development for the purposes of the 
Acts, (a) if the carrying out of such development would (i) contravene a condition attached to a 
permission under the Acts or be inconsistent with any use specified in a permission under the 
Acts. 
 
The closing of an enforcement file does not in itself give consent for unauthorised works.   
 
As it stands, the Planning Authority is of the opinion that the mast on site is unauthorised.  
Permission for the mast expired, as per Condition 2 of 04/1177, on the 4th of November 2008.  
There is no record of a further consent of permission for indefinite retention of the mast on site or 
for a replacement mast.  
 
Setting aside the planning status of the mast, the nature of the development relative to the 
provisions of Class 31 (f) and (j) of the Planning and Development Regulations 2001, as amended, 
are noted.   
 
With respect to the replacement mast, the conditions and limitations set out under Class 31 (j) are 
noted.  The applicant has confirmed that the replace structure is less than 20 ms from the current 
structure (6.3 ms).  The height of the proposed structure will not exceed that of the structure to be 
replaced.  The width of the existing structure was 625 mm.  The width of the replacement structure 
is 1250 mm which is not more that twice the width of existing structure.   
 
The applicant is proposing to replace the existing antennae with new antennae.  No additional 
antennae are proposed.  
 
The issue of field strength is not specified.    
 
If the declaration were to be considered further, additional information on field strength of non-
ionising radiation emissions from replacement structures would be required.   
 
With respect to the Cabinets proposed, it is noted that volume of the cabinets measured externally 
will not exceed two cubic metres.  
 
C) Restrictions under Article 9 
As per the Article 9(1)(a)(viii), there is a restriction on development that would consist of or 
comprise the extension, alteration, repair or renewal of an unauthorised structure or a structure 
the use of which is an unauthorised use.  As the structure is unauthorised, exempted development 
provisions are not applicable.    
 
D) Requirement for Appropriate Assessment (AA) and Environmental Impact Assessment (EIA) 
The subject site is located c. 8.5 ms from the River Barrow and River Nore SAC and 11.2 kms 
from the Lower River Suir SAC. 
 
The proposed development is located within the curtilage of a residential dwelling and comprises 
of the replacement of a telecommunications mast.   
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Having regard to:  
• the nature of the development,  
•  the location of the development relevant to the closest European site (lower River Suir,   
• the absence of a direct pathway to these European sites,  
 
it is considered that the proposed development would not have a significant effect individually, or 
in-combination with other plans and projects, on the Natura 2000 network and appropriate 
assessment is not therefore required. 
 
The proposed development has been subject to a preliminary examination to determine the 
requirement for EIA. EIA is not required in respect of the development. See attached. 
 
4. RECOMMENDATION 
WHEREAS a question has arisen as to whether the construction of a 12.05 mtr high lattice 
structure carrying antennas resulting in a total height of 13.25 metres and remove an existing 
13.25 metre high lattice structure carrying six antennas and six dishes.  A new cabinet to be 
installed, at Cathaganstown, Killenaule, Thurles, Co Tipperary, is development and is or is not 
exempted development. 
 
AND WHEREAS Tipperary County Council, in considering this referral, had regard particularly to  
(a) Sections 2, 3 & 4 of the Planning and Development Act 2000 (as amended), 
(b) Class 31 of Part 1 of Schedule 2 Planning & Development Regulations 2001, as 

amended, 
(c) Articles 6 and 9 of the Planning & Development Regulations 2001, as amended 
(d) The planning history on site ,and, 
(e) The information presented with the Declaration 
 
AND WHEREAS the propsoal is development and is not exempted development as it DOES NOT 
fall under the exempted development provisions as set out under Section 4 of the Planning and 
Development Act 2000, as amended. 
 
Tipperary County Council has determined that the mast to be replaced is unauthorised as 

permission for its use ceased on the 4th of November 2008.  There is no record of a subsequent 

permission for the retention of the mast. The Planning Authority has concluded that any exemption 

available to the proposal is therefore limited by Article 9(1)(a)(viii) of the Planning and 

Development Regulations 2001, as amended.     

 
NOW WHEREAS Tipperary County Council, in exercise of the powers conferred on it by section 
5(2)(a) of the Planning and Development Act 2000 as amended, it is hereby decided that the 
proposal as set out above is development and IS NOT exempted development. 
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Signed:     Date: 16/12/24 
 District planner 
 

Signed:     Date: 17.12.2024 
Senior Executive Planner 
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EIA Pre-Screening 

Establishing a development is a ‘sub-threshold development’ 

File Reference: S5/24/141 

Development Summary: Replacement telecoms mast 

Was a Screening Determination 

carried out under Section 176A-C? 

Yes, no further action required 

 

No, Proceed to Part A 

A. Schedule 5 Part 1 - Does the development comprise a project listed in Schedule 5, Part 1, of the 

Planning and Development Regulations 2001 (as amended)? 

(Tick as appropriate) 

Yes, specify class ___________________ 

 

EIA is mandatory 

 

No Screening required 

No Proceed to Part B 

B. Schedule 5 Part 2 - Does the development comprise a project listed in Schedule 5, Part 2, of the 

Planning and Development Regulations 2001 (as amended) and does it meet/exceed the 

thresholds? 

(Tick as appropriate) 

 No, the development is not a project listed in Schedule 5, 

Part 2 

No Screening required 

 Yes the project is listed in Schedule 5, Part 2 and 

meets/exceeds the threshold, specify class (including 

threshold): 

   ______________________ 

EIA is mandatory 

 

No Screening required 

 Yes the project is of a type listed but is sub-threshold: 

 

_____________________ 

Proceed to Part C 

C. If Yes, has Schedule 7A information/screening report been submitted? 

Yes, Schedule 7A information/screening report has been 

submitted by the applicant 

 

 No, Schedule 7A information/screening report has not 

been submitted by the applicant 

Screening Determination required 

 

 

Preliminary Examination required 
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Figure 4 Site entered on Planning register 

 

 

 

 



 

Date: 17th December, 2024        Our Ref: S5/24/141       Civic Offices, Nenagh 

 

Vantage Towers Ltd 

C/O Charterhouse 

Michael Foody 

Unit 2, HQ 

27 Market St 

Listowel 

Co. Kerry 

 

Re: Declaration under Section 5 of the Planning and Development Act 

2000 
 

 
Dear Mr Foody,  

 
 

I refer to your application for a Section 5 Declaration received on 21st November, 
2024, in relation to the following proposed works:  

 

Construction of a 12.05 mtr high lattice structure carrying antennas 

resulting in a total height of 13.25 metres and remove an existing 13.25 

metre high lattice structure carrying six antennas and six dishes.  A new 

cabinet to be installed at Cathaganstown, Killenaule, Thurles, Co 

Tipperary. 

 

WHEREAS a question has arisen as to whether the proposed development is or 
is not exempted development:  

 
AND WHEREAS Tipperary County Council, in considering this referral, had 

regard particularly to –  
 

(a) Sections 2, 3 & 4 of the Planning and Development Act 2000 (as 
amended), 

(b) Class 31 of Part 1 of Schedule 2 Planning & Development Regulations 

2001, as amended, 
(c) Articles 6 and 9 of the Planning & Development Regulations 2001, as 

amended 
(d) The planning history on site ,and, 

(e) The information presented with the Declaration 



 

AND WHEREAS the propsoal is development and is not exempted development 

as it DOES NOT fall under the exempted development provisions as set out under 

Section 4 of the Planning and Development Act 2000, as amended. 

Tipperary County Council has determined that the mast to be replaced is 

unauthorised as permission for its use ceased on the 4th of November 2008.  

There is no record of a subsequent permission for the retention of the mast. The 

Planning Authority has concluded that any exemption available to the proposal 

is therefore limited by Article 9(1)(a)(viii) of the Planning and Development 

Regulations 2001, as amended.     

 

NOW WHEREAS Tipperary County Council, in exercise of the powers conferred 

on it by section 5(2)(a) of the Planning and Development Act 2000 as amended, 

it is hereby decided that the proposal as set out above is development and IS 

NOT exempted development. 

 
NOTE: Any person issued with a Declaration of a Planning Authority may refer 

the Declaration for review to An Bord Pleanala, 64 Marlborough Street, Dublin 
1, within four (4) weeks of the date of issue of the Declaration and on payment 

of the prescribed fee. 
 

 
Yours sincerely 

 
 

 

___________________ 
for Director of Services 






